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; E?:i PRSI o Th1s letter is, '1n response to your communrcatron dated August 19 1998' ;-
Lance W °L5°N"_ - concemmg a.complaint " ‘filed agamst the Democratrc State Central Comm1ttee PR

:_ P 2';3‘;2; wiﬁii; a3 .:-“ . .of California (also referred to herein- as the Califorria Democratic Party or c
CDP) by the* Callfornla Republrcan- Party Thls offrce represents the CDP and
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o ' J-‘, ) CDP acknowledges that 1t pard for. several drrect marl p1eces in, Sprlng-. ”,, :

3 -y TRACY L P-SHOWS , Y.
v ¥ ABHAS HAJELA 1998 urgrng voters t0- "Vote Democratrc" and referrrng to the Specral Electronf R

b o e ;'. . scheduled for March 10, 1998 in the 22d Congressronal D1str1ct _These’ preces DR
TR, U also referred 1o the’ votlng record and tradrtlons of the-laté- Congressman S T e

Walter Capp.. -Contrary to the. allegatrons 'of the’ complamt ‘however, hone of ,’ (o

et - of Counsel
those preces "expressly advocated [Lors] Capps electlon or even mentroned
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Sl non—federal accounts as requrred by 11 CFR 106 5. Specrflcally, sectron N
S e Y 106 5(a)(2) provrdes T A T
N N R 7“‘ ‘-(2) Costs to be allocated Commrttees that make d1sbursements m
e connectron with. federal and non-federal ' electlons shall allocate expenses f“ -
R accordmg fo thrs sectron,n. ~for the followmg categorres of actrvrty. PR " cLT
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", Advisory Oplmun 1998 S mrscunsuued ‘the i umguage of-11 CrR 106. 5 and should be ‘.' i; ,,r" ;
corrected and (2) to the extent the Comm1ss10n has announced a new rule regardmg generrc "
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pub11c~ to regrster vote “or sup ort candldates of a artlcular art or assocrated wrth
artrcular issue w1thout mentlomn as ecrfrc candldat o
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vote Democratlc but d1d not mentlon a specrﬁc candrdate e o AN
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Advrsory Opmlon 1998 9.leads:to the, conclision'that CDP, violated:the law’here. CDP; -
submlts that this conclusron is. wrong- .for two reasons (1) ‘the Commrssron~s decrsron in.

. voter actrvrty in specral electlons it must: do so by a' formal rule-makrng proceedmg and
cannot do so through an adv1sory opunon et L s T -
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In Adv1sory Oplmon 1998- 9 the Commrssron considered a commumcatron s1m11ar to

N

Tuesday, June 23". W - The Comm1ss10n acknowledged that a communlcatron whrch asks the

pubhc to Vote Repubhcan on a specrﬁc electlon date’ or "on’ ‘election. day" i sually e

‘miessage that falls definitely within the categogg of gener1c voter drive cost However , j AR

“without Citing any authorrty, the Commission then drstmgurshed between electlons wh1ch
. included multrple races, . and .a special. election, wh1ch 1ncludes only one race. The reason.for
“this' om1ss1on is obyious: (sectron 106.5 does not dlstmgursh between types of electrons but
‘makes the avallabrhty of allocatlon turn on' whether there is any reference toa peclﬁ

candrdate O I U O T L P
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IR The Comm1ss1on attempted to- c1rcumvent the specrflc candrdate requrrement by

statmg ‘that, disbursements for a communication that urges the' public’td vote. for a-. clearly
, identified. candldate" cannot be cons1dered genenc voter drlve eosts Th1s leap is
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‘it uses the term specrflc candidate". Since subsectron (1) of section 106.5. refers to

" -5 allocation’ of admrmstratrve expenses except, "such expenses ‘directly attrlbutable to a clearly
- identified candrdate.", it ‘must -be. assiimed -that use, ‘of ‘the meore specrfic phrase specrﬁc S

candldate“ In subsectlon (1v) was dehberate and not madvertent) T R AP
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_ E Second even if. use of the term "specrﬁc candldate“ somehow trrggers the deﬁmtron
of "clearly 1dent1ﬁed candrdate" in 11 CFR 100 17 the: marlmgs here drd not refer to a.
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ot 11 CFR 100 3 deﬁnes a, "candrdate" ‘as "an 1nd1v1dual who seeks nommatlon for . o
electron or, electlon ‘to federal officée". The reference to Walter Capps could not beéa,
 reference to a "candrdate" sirice he-was"deceased;’ it. was akin' to mvoklng the name of John

Kennedy or other well-known Democrats to rally support for the party AN N
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Frrst and foremost sectron 106. 5 does not use the terrn "clearly 1dent1ﬁed candrdate"

-
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' The' commumcatrons at issue here were generrc voter act1v1ty, they urged the reader to N

"The complamt ﬁled by the Repubhcan Party argues that the Commrssron s findrng 1n _

those at-issue here, which urged. voters to "Vote Repubhcan [in the] Spec1al Election; .- . ..~ X '
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"clearly 1dent1ﬁed candrdate Sectron 100 17 states that the term means AR ’J.. Wy
\ K the candrdate s name, nrckname photograph or drawmg appears or the 1dent1ty of

« Lo the. candrdate is otherwrse -apparent through an unambiguous reference such ‘as "the oL
A * President, "- "your Congressman " of- “the mcumbent " or through an unamblgt_rous referenc Bl
to his or het status as a candidate). ‘'such as "the Democratlc pres1dent1al nommee "the e e

Republrcan cand1date for-Senate in the State of Georgra S e e T e e '_
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- _— The communlcatrons ‘here contarn no, such unambrguous references They merely urge .
T the reauer to vote Democratrc at the Specral Election. - Aithough 1 1t may be” ‘determined from Lo
. extrmsrc 1nformat10n that there is. only one Democrat m {that electron nothrng on the face of
.. the commumcatlon suggests this. There is; every reason to believe that the average. reader ‘ .

.,'.'-\~ would conclude that there were multrple Democratrc candrdates (smce the- communrcatrons do - T

K MR
’ .<
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. ? _ - not.refer- to-any -one candrdate) and that he or- she is bemg urged to vote. for- all Democratrc e
A R candldates Smce all readers would* not come to the conclusron that the commumcatron [
—E A referred to a partrcular candldate (m fact Just the opposrte) 1t is clearly not unambrguous
!=’:i-‘ Yo t . s _.| A v FE ‘ ~ P r.- —,.‘ l,‘
5 P - N - N
fu .-; CL Srmrlarly, because "these communrcatrons do not refer to any clearly 1dent1f1ed

candrdate the dlsbursements for these comrnumcatrons are not expendttures subject to theé ™ .

o '_ "; "7 limits of 2°U. S.C. §441a(d) or the contrrbutron 11rn1ts of 2 U S C. §441a(a)(2)(A) See AR
Advrsory Oplmon 1984 15, v B N R TN AT L T

- ”‘.‘:: Lot If however the reference [m an advertrsement] is. to Democratrc candrdates generally ('\ .
L w1thout 1dent1fymg (by vrsual image or-audio content) any specrﬁc candrdate or, ., .. office,"
T the drsbursements ‘would not' then be attributable to, any candrdate or:to any carnpargn for any
- partrcular Federal office. Instead they would be charactenzed as advertisemerits promoting "~ 5
. ' [one,party over the other] and ‘to encourage voters to: support the Repubhcan Party generally IR
. , ' ' f_ ) "As such the drsbursements for such advertrsrng would not be reportable as o ol
IR '“l contrlbutrons t0: any specrﬁc candraate or as coordmated party expenurtures m connectrou Sk
et wrth any specrﬁc general electron campalgn "1 S S s "l r_‘-‘ -
o L % + See:also also Advrsory Oprnron 1985- 14 (lumtatrons of §441a(d) apply where commumcatron L
wewe ot both deprcts a clearly 1dentrf1ed candldate and conveys an electroneerrng message Ce Rt
ST e e ‘Although the Commrssron mrght _wrsh otherwrse i 8 apparent that thie current | S
regulatrons do not. specrﬁcally exclude generlc voter actrvrty in- -connection with, specral e
.. clectrons 2 Put another-way, drsbursements for commumcatlons whrch do not, 1dent1fy a't i o
:‘ .I, I.'\_‘t“ ‘_ ‘.:",‘. v, :) B ::-:, ,' "1_".,\_ ..."‘: .-v . _.,"-:.‘: "l..v . ,“ . -"\-‘ ." n _i‘ “‘ -,::"‘ M
.:'(."‘-,.E' _1'-;. 2 ~ ' - - i v ’ ~~‘ ro —' 1>
W e In thlS regard it must be kept in mmd that 11 CFR 106 5(d) requlres that allocatron be
PN done accordmg to-a’ partlcular ballot ‘composition method which ‘is calculated on a two-year
electron cycle, and does not, 1solate partlcular electrons SR ,:‘ AP <
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W provrde that any rule-of law’ whrch is: not stated in, the Act or in the Comfmssron ) regulatrons . _.f .
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partrcular candrdate, even in ‘the context of a spec1a1 electlon -aré not defmed as expendltures o
Lin connectron wrth a campargn for a Federal ofﬁce for purposes of the FECA S lrrmtatrons. P
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, To the extent that Adv1sory Oprmon 1998-9 mterpreted the regulatrons to mclude ) '_“
these commumcatrons in the contrrbutron 11m1tat10ns, 1t announced a new. Thlé. of law. ' Use of

-an advrsory opinion- in' this ' manner is unpermrssrble 2_USC §437(b) and 11 CFR 1124 °

_.’may be 1mt1ally proposed only as, a rule or regulatlon pursuant ‘to procedures establrshed in2
A USC 438(d) See also,-United States_Defense Committee v. Federal ‘Election Commrssron

- 861 F.2d 765 (CA?2, ,1988 )(rule ‘of iaw. must be proposed as. rule. or regulatron except to - -
extent that advrsory op1n10n approyes a- proposed transaction, it is.not: bmdrng on: Commrssron
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" ’-' ' Based on the foregorng, we submrt that no v1olat10n of the Act has been commrtted -

N and request that no, further “ction be ‘taken on, the complamt in, th1s case h,If addltr_onal o

WATERS&FISHBURN LLP e T T

.
. P

' 'mformatlon is necessary, please contact th1s offrce S N A y R

. .. . - L . .. ." S .'-'. & N ‘{w- ’ A I . . ":_‘ . ?‘- ‘_' : ' , ‘=

. 'Smcerely, o " ;“':- “. ' "' - -“ et o I.A,*__“‘:. \..{,_ ,~—”‘ . - 7 ,) , ." _:.._ o c iy .
OLSON HAGnL LE'DIL:H Cal T e e I

. N ' A -. * '
‘ .. ’ " 1
N RN 2 [ “ P e < .
o \ . N o sy
4 s Vot . '
! . - ’” N . <l v
: s . N : N~y -
v .3 - - i . I" v YR - .
‘ i “l s v . 0 . T -
-, » - tee. oy y“' § C 7 - \
' M ' ., . - - N <
LI i e o, " .
, . v e ' B ] ;
‘-. R . PR ' P A . Ve ‘ v -
' '. A A A L e W ’ P L !
LHOlak T L T APPSR CRURRIE
T R N ) A - et o : o
¢ R v ' A A ' . Y d : .
N L AR . et ~.tl ’ et ' . r . Y " e ML
— N N N . ¢ e SR DR ' S . . PUE I n . M <
, s RN - a Vi ST, 4 AV .
- v L _ ‘e 4 '
KathB 1 f TRV S T R
- - . . o N - - ., . .- i . K P
- cc . y. ow er (vra acsrmrle) I R VR D A I LSRR S L
N - [ . S -t LT e -t H . iyt -
' - " ‘ .- - P P . PR v o
e NN 5 - .. . - ) A N -
. . . . . , . .- f e
89103-38\TURLEY LTR EUEER Lot N NPEE ,‘ . R O s [ . A I e e, .
oL : . LI . . Lt . . ‘o, ' S I T P B T ¢ -
> L R Ve, s ‘ [P A [ 4 oot Y
' - Al - - : » - ; . LN R ~ T R Yaa KT ~
S ‘ ~ o e T e - | el P T
) “L . N - wt o . I .ot
N . v - R - , . ’ I N . ¢ o el
[N ~ - LT - .{-\ s , v ,:—- . 7 N
- ' ’ . . . v . * . . - 34 -
e ' s . s L. Lo n . C N )
~r . - s * ‘ e " v *,
- \ Do T . [ - i ) ‘ \ ' a h |
- f A A y N . - ty . H
< o F LI - L ~ \ *
. s S N - sy - - 3 ° E -
' s B -~ A o, - . Sy (- -
‘ s P o ¥ ~ - . . ¢
- . , ! - -
' i
[ 1 ' \ ‘ - ! -
-~ M * =
. \ .
' . N . K ~ - . IS
: . . i N o
.

-' .7 or third partres) If thé Commission, wrshes to change the deﬁmtlon of generrc voter act1v1ty, e
'_ it is free to 1mt1ate a formal proceedmg to amend the -regulatron., e A é W ,7,' : ¥y
R 2 However, msofar as the current regulatrons ,allow communrcatrons to be classrﬁed as— :

' , generrc voter act1v1ty SO’ long -as they do not refer, to any spec1f1c candldate .CDP has relied: .
‘on the language of the exrstrng regulatrons and acted. in good. farth relrance upon ‘them Smce ’
a the decrsron»m AO 1998-9°was’ issued’ approxrmately two ‘months’ after the drsbursements S

. " which. are the-subject of - this complamt,, it could not possrbly have put: CDP on'y notlce of the '--' o

"‘ L 1nterpretat10n subsequently adopted by the Commrssron in that Oprnron For these reasoms, : -+
L as well as the substantrve arguments above CDP submrts that sanctrons are not approprrate
See 2 USC §438(e) L e RN ) :‘~_ AR ..,: SR T LR P,



